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Privacy

This Webinar will be recorded.

If you submit a question through Q&A, we will group and respond
to questions at the end of the presentation.

For your protection, do not identify your strata plan, business or
any personal information during the Webinar.

Questions will be held until the end of the presentation, at which
time the facilitator and speakers will remain live to respond to
guestions.

Speaker email addresses have been included and you are invited
to email them directly for assistance.



Accessibility: fundamentals

“goal of human rights legislation is transformative,
to foster an equitable society....”

 Itis intended to ensure we do not result in the
relegation and banishment of disabled persons
from participation, which results in.discrimination

against them.”

HRT decision Biggings v Pink, access to a rental unit



Accessibility: fundamentals

* Does historic function impact accommodation?

— A current condition in a building does not establish a
condition that may be enduring.

— Because the building or the condition of the strata lot
was like this at the time of purchase does not mean
the conditions stay the same.

— The applicant is still entitled the same considerations
and accommodations



Who must be accommodated?

“If strata corporations were able to avoid making
buildings and facilities accessible on the basis that
the owner should not have bought in the building in
the first place, individuals with disabilities would be
banished to very specific and limited housing.”



Accessibility: fundamentals

Multi family residences must understand
their obligations in respect of accessibility In

order to respond appropriately to requests
for alterations either to strata lots, rental
suites or residences or to the common

property or common facilities.



Accessibility: fundamentals

Strata corporations are subject to the
provisions of the Strata Property Act

Section 121, a bylaw Is not enforceable to
the extent that it contravenes the Human
Rights Code (HRC) , with the exception of

age restrictions.



Accessibility: fundamentals

The consequence:

 The HRC applies to bylaws & rules

 The HRC applies to all decisions of
the strata corporation either by
council or at a general meeting where
the owners collectively vote
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What does discrimination look like?

Section 8 of the Code

A person must not, without a bon fide and
reasonable justification,

* A) deny to a person or class of persons
regarding any accommodation, service or

facility customarily available to the public
(their public)
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What does discrimination look like?

B) Discriminate against a person or class of
persons regarding any accommodation, service or
facility customarily available to the public because
of race, colour, ancestry, place of origin, religion,
marital status, family status, physical or mental
disabllity, sex, sexual orientation, gender identity
or expression, or age of that person or class of
persons.
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What does discrimination look like?

The view of many strata communities is long held
that a decision if it is a bylaw, is applicable to all
owners; however, it cannot be discriminatory.

« Equal treatment does not mean.no
discrimination

Koniecza v SP NW 2489
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What does discrimination look like?

« Strata bylaw required wall to wall carpeting with
underlay in all suites

« Complainant: Allergies from the carpet

* Medical advise: Remove the carpets

* The strata refused to grant the exemption
 The HRT decision in favour of the complainant
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What does discrimination look like?

« “"Although the bylaw is neutral on its face, and
applies equally to all residents, the complainant
IS adversely affected by the bylaw because of
her physical disability. The bylaw affects her

health ano
other resid

guality of life in a way it does not for
ents who do not suffer from the same

disability.

'hus, the bylaw adversely affects the

complainant by imposing on her a burden which
IS not Imposed on other owners”
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Establishing Discrimination

Can a person show:

« He or she was denied a service or received
differential treatment from other classes of
persons?

« Regarding access, the most common
discrimination is based on physical or mental
disabllity

« The complainant must first establish they have a
disability
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Establishing Discrimination

Can a person show:

* Once the complainant has established they have
a disabllity, they must then show they received
differential treatment or were denied a service or
facility and that their disablility was a factor in
differential treatment.

* The facts must show the differential or adverse
treatment is related, in whole orpartto a
prohibited ground of discrimination.
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Establishing Discrimination

Not all cases result in a person establishing a
disabllity, no disabllity

 |s what being requested is necessary?

There iIs a disability; however,

 |s what being requested relate to their disability?

The necessity to gather credible information and
seek professional assistance if in doubt is critical
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Accommodating a Disability

Once a case of discrimination has been identified,
the strata corporation must establish that it

accommodated the person to the point of undue
hardship.

There are 3 factors to be considered
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Accormnmodating a Disability

1) Was the action reasonably necessary to

accomplish a legitimate purpose or goal of the
strata corporation?

2) Was the action implemented in good faith, and
the belief that it was necessary for the
fulfillment of a legitimate purpose?

3) Can the strata corporation show that it could
not meet its goal and still accommodate the
person without incurring undue hardship?
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Undue Hardship

“Undue hardship may arise if further
accommodation Is Impossible or can only
occur at excessive cost.”
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The Accommodation Process

“the process is one in which all those
Involved are required to work together to find
a solution that adequately balances the
competing interests”

“while the applicant may make suggestions or
requests, it is the strata corporation who are.in the
best position to determine how the person can be
accommodated without undue interference in the
Strata property”
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Who must be accommodated?

A strata corporation must
accommodate owners and tenants
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Who must be accommodated?

There are many variations of accommodation for
access and alterations for a variety of reasons
which in each case may have valid claims.

Each case has to be assessed on the merits of the
application and the obligation of the.coemmunity to
accommodate owners, tenants and residents:
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Common Requests

Access

Entry/facility ramps
Powered stair lifts

Electronic door openers
for common entries

Levered Door Handles

Swimming pool ramps or
lifts

24 hour entry access
Stairwell Handrails

Accommodation

Air conditioners
AlIr filtration systems

Alterations to suites for
entry access, mobility
within spaces or to
accommodate medical
conditions

Pets that are contrary to
the bylaws

Live in care givers with

age bylaws ’e



How do we accommodate the request?

« Obtain a written confirmation of the request including the
details of the alteration
— Establish there is a valid claim for the alteration
— Confirm there is a disability

« Confirm that what is required is necessary to
accommodate the disability

« Confirm in writing to the applicant owner the details of
the alteration and specifications of a possible alteration.

« Confirm who is responsible for the cost

« Council meets to decide on whether the application is
reasonable and if they will grant the accommaodation for

the request.
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Leary v Strata Plan VR1001

* In the process of evaluating an application and
determining if the application and the request
are reasonable, the Leary Test is helpful. The
decision is in relationship to smoking; however,
the conditions may be applied to multiple
applications.

1. The test assesses the applicants process and
request

2.Sets a standard for strata corporations to meet
when reviewing applications
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The person seeking accommodation must:

1. Advise the strata counclil of their disability.
The person must provide enough information
for the strata council to understand that the
person has a disability that is negatively
affected by second-hand smoke.in the-strata.
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The person seeking accommodation must:

2. Co-operate with the strata to provide
sufficient medical information to meet these
goals. This may include a medical report. A
brief doctor’s note on a prescription pad will
probably not be comprehensive enough to
establish the need for accommeodation and
allow the parties to understand-whatoptions
are appropriate.
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The person seeking accommodation must:

3. Co-operate with the strata to discuss
possible solutions.

The person seeking the accommodation is not
entitled to a perfect accommodation, but to
one that reasonably addresses.-their needs
and upholds their dignity in their housing.

30



The person seeking accommodation must:

4. Co-operate with professionals or other
parties who may have to be involved to
explore accommodation solutions. A person
may have to facilitate access to their unit and
ongoing requests for information.
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The strata council must:

1. Address requests for accommodation
promptly, and take them seriously. A strata
should consider how it will process
accommodation requests on a timely basis,
iIncluding between council meetings. For
example, the strata council should ensure that
someone Is responsible for recelving such
requests and promptly beginning the
accommodation process.
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The strata council must:

2. Gather enough information to understand
the nature and extent of the need for
accommodation. The strata Is entitled to
request medical information that is related to
the request for accommodation. It is not
entitled to any more informationthan is strictly
necessary for this purpose.
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The strata council must:

3. Restrict access to a person’s medical
Information to only those individuals who are
Involved in the accommodation process and
who need to understand the underlying
medical condition. The strata council should
keep medical information confidential from the
general membership of the strata.
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The strata council must:

4. Obtain expert opinions or advice where
needed. For second-hand smoke, a “sniff test”
undertaken by another strata member will
rarely be sufficient to evaluate the extent of a
problem with smoke in a suite. The strata may
have to retain air quality experts. The strata
should pay for any tests or expert reports.
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The strata council must:

5. Take the lead role In investigating possible
solutions.

Co-operate with the person seeking
accommodation to constructively explore those
solutions.
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The strata council must:

6. Rigorously assess whether the strata can
Implement an appropriate accommodation solution.
In doing so, the strata may have to consider the
financial cost and competing needs of other strata
members with disabilities. In some circumstances, a
solution may not be possible without the strata
suffering an undue hardship. In that case, the strata
council should document the hardship-and test its
conclusion to ensure there is no other possible
solution.
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Application of the test

Accommodation may have a variety of
conditions and facets that vary. The test
provides a helpful checklist when reviewing
applications or conducting hearings.

The decision to permit an accommaodation under the
bylaws of the strata corporation is solely a decision of
the strata council and may not be delegated to a
property manager or singular party.
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Questions

Please submit your questions through the Q&A portal

This webinar will be posted to the CHOA web site and
accessible through our You tube channel

Please feel free to share this video and the resources
with your council and fellow owners

Additional questions: please emall

Next week’'s Webinar:

Planning for a Roofing Renewal with"Sean Lang,
Interprovincial Roofing Consultants
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